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Abstract. This article deals with approaches to the definition of the concept 
of tax residency and legal consequences of the loss of tax residency status 
by an individual. The article analyzes the main types of tax jurisdictions, as 
well as the criteria of tax residency applied in different states. In the course 
of the analysis the authors consider examples of specific acts of national and 
international regulation, as well as relevant law enforcement practice. 
Special attention is paid to reasons for the loss of tax residency status, as 
well as the main (most significant) consequences of such loss and some 
related aspects.  

1  Introduction  

One of the trends of the XXI century is the growing level of migration. This has become 

possible due to the development of digital technologies, transport infrastructure, deepening 

the global division of labor and other factors. An increasing number of people change their 

place of residence and do it much more often and to more distant areas from the previous 

place of accommodation [1]. 

The mobility of an individual is directly related to his/her tax residency status. Tax 

residency is understood as a certain legal status acquired by an individual or a legal entity in 

accordance with the criteria defined by the tax legislation and entailing the acquisition by the 
person of a set of rights and obligations related to the payment of taxes in favor of a certain 

state. Thus, the amount and procedure of tax payment depends on which country recognize 

a person as its tax resident. 

For individuals, tax residency status is not always related to citizenship (however, in some 

cases citizenship may be relevant in the application of international tax treaties) or place of 

registration. Tax residency of a country may be acquired by a citizen of that country as well 

as by a foreign citizen, stateless or bipatride. For example, in Russia, as a general rule, an 

individual becomes a tax resident if he/she actually stays in the country for at least 183 
calendar days within 12 consecutive calendar months (article 207.2 of the Tax Code of the 

Russian Federation). 
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However, a long stay in the territory of another country may result in the loss of tax 

residency (in Russia this occurs when a person is outside Russia for 183 calendar days or 

more during 12 consecutive calendar months). 

In most cases in such a situation a person acquires tax residency of another country. 

However, cases of losing the tax residency status of one country and not acquiring this status 

in another country are also not an exception. 

In this article the authors consider approaches to the definition of the concept of tax 

residency and legal consequences of the loss of tax residency status by an individual. The 
authors analyze the specifics of regulation and established law enforcement practice in this 

area in various states.  

2 Materials and Methods 

The article utilized various general scientific (analysis, comparison, systematic, historical 

and structural analysis) and special (method of legal interpretation, comparative legal, 

formal-legal) methods of cognition. The primary focus of the research was on examining the 

legal consequences of losing tax residency status. In order to gather relevant information, 
judicial practices and scientific literature were analyzed, and the normative legal acts of 

different countries regulating tax residency of individuals were compared. 

3 Approaches to defining the concept of tax residency 

The doctrine notes that the tax jurisdiction of the state is one of the manifestations of state 

sovereignty [2]. And, despite the inseparable connection of these institutions, their spatial 

limits of realization may not coincide [3]. There are two types of tax jurisdictions defined by 

the criterion of economic connection:  
(1) tax jurisdiction by residence country – if the criterion is the connection between the 

state and the subject of taxation;  

(2) tax jurisdiction on the source of income (source country) – if the criterion is the 

connection between the state and the subject of taxation. 

Some states over time switch from one type of tax jurisdiction to another. For example, 

since 01.03.2001 the Republic of South Africa switched from a system of taxation of 

individuals based on the source of income to a system of taxation of individuals based on 

residency (Income Tax Act No. 58 of 1962). In practice, this meant that tax residents of the 
Republic of South Africa would be taxed on worldwide income (with some exceptions) and 

non-residents would be taxed on income only in respect of income earned in the territory of 

the Republic of South Africa. However, in practice, most countries apply a combination of 

these principles – the so-called "residence and source" taxation system (e.g., the United States 

and China). 

 Due to the conflict of legal regulation in international law there are cases when the same 

income is taxed in the jurisdiction of residence and in the jurisdiction of the source of 

income [4]. This is due to the fact that national regulation does not exclude double taxation 
of income. This problem is solved at the international level through the conclusion of bilateral 

international treaties on avoidance of double taxation and prevention of tax evasion. Most of 

such treaties are based on the OECD Model Tax Convention on Income and on Capital 

(2014).  

Residence status is determined in accordance with the domestic tax legislation of each 

jurisdiction. In this regard, there is no single approach to tax residency criteria, but the 

following most common ones can be distinguished:  

(1) citizenship (e.g., the United States, Latvia, Hungary);  

 
 

 

, 05010 (2024)BIO Web of Conferences

AQUACULTURE 2023
https://doi.org/10.1051/bioconf/20248405010 84

2

RETRACTED



(2) domicile, i.e. permanent residence (e.g., France);  

(3) place of primary residence (e.g., Russia, Georgia);  

(4) center of vital/economic interests, i.e. the state with which the person's family and 

social ties, professional activities, etc. are connected. (e.g., Spain, Netherlands);  

(5) real estate in ownership (e.g., Switzerland, Croatia). 

However, in most cases states prefer to apply several different criteria, compliance with 

which will lead to obtaining the status of a tax resident (some of the previously mentioned 

states are also not an exception). For example, in the United States, not only citizens are taxed 
on their income, but also non-U.S. citizens with tax residency status. A foreign citizen will 

be considered a resident for income tax purposes in the United States if he or she meets one 

of two tests [5]:  

(1) the "lawful permanent residence" test or the "green card" test – a foreign national is 

considered a resident from the time he or she obtains permanent U.S. resident status 

(i.e., receives a green card) until that status is terminated. Thus, persons with permanent 

resident status are considered U.S. tax residents even if they reside outside the U.S. (certain 

U.S. tax treaties give the "green card" holder the option to elect non-resident foreign national 
status); 

(2) the "substantial presence" test – an individual is considered a U.S. tax resident if he 

or she is physically present in the U.S. for at least: (a) 31 days during the current calendar 

year; and (b) a total of 183 days during the current year and 2 prior years, counting all days 

of physical presence in the current year but only one-third of the number of days of presence 

in the first prior year and only one-sixth of the number of days in the second prior year. These 

days do not include (a) days when the individual was in the U.S. for less than 24 hours while 

traveling between two points outside the U.S.; and (b) days when the individual was exempt 
(such exemption is available, for example, to certain teachers, students, and professional 

athletes). 

A foreign national who fails both tests is generally considered a non-resident foreign 

national for the U.S. income tax purposes.  

Due to the fact that states apply several different criteria, compliance with which will lead 

to tax residency status, conflicts may arise when a person qualifies as a tax resident in more 

than one jurisdiction (e.g., resident by virtue of citizenship and resident by virtue of 

domicile). These issues are also regulated at the level of the previously mentioned 
international treaties. An example of such regulation is the Treaty between the Russian 

Federation and the United States of America for the Avoidance of Double Taxation and the 

Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital (paragraph 2 of 

the article 4): the center of vital interests may be taken into account in determining the tax 

status of an individual where the individual has a permanent home in both States, and 

nationality – where the individual habitually resides in both States (or, conversely, does not 

reside in either State). 

In the authors' opinion, a special mention should be made of the analysis of how these 
criteria for determining tax residency status work in practice, using the example of a case 

considered by a French court (Conseil d'État, 8ème et 3ème sous-sections réunies, 

26/09/2012, 346556). In this case, a Belgian national was recognized as a resident of France 

under the center of economic interest criterion. The facts of the case: a Belgian national and 

his family lived in Paris for about two years, where he worked as a director of two French 

companies. At the same time he also worked for two Belgian companies. As he claimed, he 

did not receive any income from his work in French companies, and all income was received 

only from his work in the Belgian companies. However, the tax authorities found that:  
(1) both French companies were owned by a Belgian holding company in which the 

Belgian national was a participant;  

(2) the French companies had a substantial turnover and large revenues;  
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(3) the Belgian national was not exercising only directorial powers in these companies, 

as there were no other employees in the companies.  

Based on the totality of these circumstances, the French Council of State recognized the 

Belgian national as a tax resident of France on the basis of presence of a center of economic 

interests in the French territory (since the materials of the case did not prove the presence of 

other closer personal ties of the person in the territory of Belgium). 

4 Consequences of loss of tax residency status by an individual 

If tax residency criteria that were previously met are no longer met by an individual, such an 

individual may lose tax residency status. This does not apply if the reasons for such 

non-compliance are included in the list of exceptions under which the tax resident status is 

retained, for example (clause 4 of the article 207 of the Tax Code of the Russian Federation): 

the period of physical presence in the territory of the Russian Federation required for 

obtaining the tax residency status is not interrupted for the periods when such individual 

leaves the territory of the Russian Federation for short-term (less than six months) medical 

treatment or training, as well as for the performance of labor or other duties, related to 
performance of works (provision of services) at offshore hydrocarbon fields. A general 

exception is also made for Russian military personnel serving abroad, as well as employees 

of state and local government bodies traveling to work outside the Russian Federation – they 

are recognized as tax residents of the Russian Federation regardless of the actual time of their 

stay in the Russian Federation. There are also certain peculiarities of determining tax 

residency of individuals subject to foreign/international sanctions. 

If we consider the example of New Zealand, there is also an exception that is not subject 

to the general rules for obtaining tax residency status (such general rules include (section HR 
8(2) of the Income Tax Act 2007): (1) being present in New Zealand for more than 183 days 

in any 12-month period; or (2) being domiciled in New Zealand). For example, a person will 

retain New Zealand tax residency if he or she is traveling abroad to work for the New Zealand 

Government (irrespective of the length of such travel and maintaining a permanent residence 

in New Zealand) (section YD 1(7) of Income Tax Act 2007). However, importantly, this does 

not apply to the family of the travelling person if they also leave New Zealand with him/her. 

Family members will need to maintain their tax residency status. 

In some countries, when establishing the grounds for termination of tax residency, 
subjective intentions of an individual to cease to be a resident of the state are also taken into 

account (for example, in the Republic of South Africa [6]). The list of factors that can be 

taken into account to determine whether a taxpayer ceased to be a tax resident is extensive, 

for example: the type of visa for traveling abroad, information about foreign real estate, 

business interests related to another state, family residence, place of storage of personal 

belongings, social interests abroad (e.g., membership in clubs, gym membership, etc.). 

Among the most common consequences of loss of tax residency are:  

(1) taxation of income at an increased rate of personal income tax. At the same time, the 
loss of tax residency status in most countries does not affect the rate of property, 

transportation and land taxes – only the personal income tax. However, there are exceptions: 

for example, in Great Britain under Stamp Duty Land Tax in respect of non-resident buyers 

there is an increased tax rate – the prime rate, applied to residents, increased by 2% (section 

75ZA of Finance Act 2003); 

(2) termination of the obligation to pay taxes on income earned outside of this state;  

(3) termination of the obligation to notify the tax authorities of the state on opening 

accounts in foreign banks (if such obligation was provided by law);  
(4) deprivation of the right to receive tax deductions (including social, property, 

investment, professional) in the territory of this state;  
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(5) deprivation of a number of privileges in the sale and purchase of real estate. 

However, the loss of tax resident status is not irrevocable. As a general rule, the return of 

the status is carried out on an application basis. In the Russian Federation, the relevant 

application must be submitted to the Federal Tax Service (the forms of the application and 

the document confirming the status of a tax resident of the Russian Federation, the procedure 

and format for its submission are approved by Order of the Federal Tax Service of Russia 

No. MMV-7-17/837 dated 07.11.2017). Based on the results of consideration, a decision is 

made either to grant or refuse to grant tax residency status. 

6 Conclusion  

The analysis of the text delves into the intricate realm of tax residency, exploring the 

multifaceted criteria applied globally and their legal implications, particularly focusing on 

the consequences of losing tax residency status for individuals. The presented case study 

involving a Belgian citizen in France underscores the practical challenges of determining tax 

residency, emphasizing the significance of economic interest centers and the complexities 

that may arise. 
The diversity in approaches to tax jurisdiction, considering residence and source criteria, 

reflects the dynamic nature of international tax regulations. The case from the Conseil d'État 

in France highlights the importance of evaluating not only formal criteria but also economic 

substance, demonstrating the necessity for a nuanced analysis in determining tax residency. 

The examination of common criteria used across different jurisdictions, such as 

citizenship, domicile, place of substantial presence, and economic interests, reveals the 

complexity inherent in tax residency determination. Notably, the United States' application 

of both the "green card" test and the "substantial presence" test exemplifies the layered nature 
of these criteria. 

The consequences of losing tax residency status, outlined in the text, encompass increased 

tax rates, cessation of tax obligations on foreign income, changes in reporting requirements, 

and the loss of certain tax benefits. The recognition that these consequences are not 

irreversible, providing avenues for individuals to reclaim tax residency status through a 

petition process, adds a layer of flexibility to the regulatory framework. 

Practically, this discussion underscores the importance of individuals being cognizant of 

the criteria defining their tax residency status and the potential consequences of its loss. Legal 
practitioners and tax authorities alike must be adept at navigating the complexities inherent 

in cross-border tax issues, requiring a harmonized approach to international tax regulations. 

 Looking forward, the evolving landscape of global mobility and digital connectivity may 

necessitate continuous adaptation of tax residency criteria. Ongoing research in this area 

should focus on harmonizing international tax standards to address challenges posed by the 

fluid nature of contemporary lifestyles. As digital nomadism and remote work become more 

prevalent, the interaction between tax jurisdictions and the practicality of existing criteria 

may require re-evaluation. Additionally, exploring mechanisms for mitigating double 
taxation issues and enhancing international cooperation can contribute to the development of 

a more cohesive and equitable global tax framework. 
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